IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION
No. 5:24-cv-00176-BO-RJ

MICHAEL J. FORBES,
Plaintiff,

V. ORDER
THE UNITED STATES ARMY and
CHRISTINE E. WORMUTH,
Secretary of the Army,

Defendants.
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This matter is before the Court on Plaintiff Forbes’s motion for emergency injunctive relief
[DE 3], motion to be exempt from the Rules of Civil Procedure [DE 18], motion for partial
summary judgment [DE 16], motion to compel urgent abeyance [DE 25], and motion for leave to
file a surreply [DE 27]. Defendant has filed a motion to dismiss for lack of jurisdiction and for
failure to state a claim [DE 13]. For the following reasons, plaintiff’s motions are denied, and
defendants’ motion is granted.

BACKGROUND

Sergeant First Class Michael J. Forbes has served in the United States Army for 17 years.
On November 29, 2022, Forbes’s Brigade Commander ordered Forbes to participate in a health
and wellness program that collected and stored personally identifiable information. Concerned that
such a program would violate Army rules about the collection of health data, Forbes confronted
Major Racaza, a psychologrst and superior officer. After the encounter, Major Racaza reported
Forbes for raising his voice and being disrespectful. Plaintiff and Defendlant disagree strongly

about the nature of this encounter and the quality of Forbes’s overall service record.
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On December 2, 2022, Plaintiff Forbes was ordered to participate in a second health and
wellness assessment. On December 14, 2022, Forbes confronted CSM Emekaekwue, his superior
officer, about the assessment. CSM Emekaekwue used his hands to return Forbes into formation.

On January 23, 2023, Plaintiff Forbes declined to go to a hospital for evaluation. On
February 22, 2023, the Army determined that Forbes had engaged in disrespectful behavior
towards Major Racaza and failed to demonstrate leadership by shifting blame, losing his temper,
and showing little respect for others.

On February 23, 2023, the Army issued a memo describing the confidentiality protocols of
the health and wellness assessment programs. After correspondence with Plaintiff’s counsel, the
Army granted Forbes an exemption to the assessment programs on April 5, 2023.

On May 30, 2023, the Army issued Forbes a written reprimand for his conduct towards
Major Racaza. Forbes requested that this letter be withdrawn, which the Army declined to do.

On March 15, 2024, Plaintiff Forbes filed the present complaint in the Eastern District of
North Carolina. Plaintiff has moved for the issuance of a preliminary injunction forestalling his
administrative separation from the army, while the Defendants have moved to dismiss the case for
lack of jurisdiction and failure to state a claim. On December 1, 2024, the defendant will
administratively separate the plaintiff from the Army. [DE 25 at 1].

ANALYSIS
L Motion to Dismiss

A motion for failure to state a claim upon which relief can be granted tests the complaint’s
legal and factual sufficiency. See Fed. R. Civ. P. 12(b)(6). The focus is on the pleading
requirements under the Federal Rules, not the proof needed to succeed on a claim. “Federal Rule

of Civil Procedure 8(a)(2) requires only a short and plain statement of the claim showing that the
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pleader is entitled to relief, in order to give the defendant fair notice of what the . . . claim is and
grounds upon which it rests.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). This standard
does not require detailed factual allegations, ACA Fin. Guar. Corp. v. City of Buena Vista, Virginia,
917 F.3d 206, 212 (4th Cir. 2019), but it “demands more than an unadorned, the-defendant-
unlawfully-harmed-me accusation.” Nadendla v. WakeMed, 24 F .4th 299, 305 (4th Cir. 2022).

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, ‘to state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S.
662, 678 (2009) (quoting Twombly, 550 U.S. at 570). For a claim to be plausible, its factual content
must allow the court to draw the reasonable inference that the defendant is liable for the misconduct
alleged. Although the court accepts the factual allegations as true, the court does not accept the
complaint’s legal conclusions, so “simply reciting the cause of actions’ elements and supporting
them by conclusory statements does not meet the required standard.” ACA Fin. Guar. Corp., 917
F.3d at 212.

Plaintiff has filed well over a thousand pages of emails, policies, documents, and argument
in this case, and has provided precious little guidance for the Court in parsing through the docket.
Though his arguments appear to cluster around violations of the Privacy Act of 1973, Forbes also
alludes at various points to violations of the Military Whistleblower Protection Act of 1986 and
the First, Fourth, Fifth, and Thirteenth Amendments.

A. Privacy Act of 1973

To establish a cause of action under the Privacy Act, the Plaintiff must allege that the















